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ESTATE OF GEORGE L. FOURNIER

DANA, J.

[1] Faustina Fogarty appeals from a judgment entered in the Aroostook
County Probate Court (Dunleavy, J.) denying her petition for a declaratory
judgment that she was the beneficiary of an oral trust created by her brother, the
late George Fournier. Fogarty contends that the undisputed evidence compelled a
finding that Fournier created an oral trust for her benefit. We agree and vacate the
judgment.

I. BACKGROUND

[92] In 1998 or 1999, Fournier asked a couple who were friends with him if
they would “hold some money for him.” They said they would, and Fournier
delivered two boxes, each containing $200,000 cash, to their home. Fournier
asked them to hold the $400,000 in secret until his death and then deliver it to his

sister, Faustina Fogarty. Fournier explained that Fogarty “needed it more” than his



2

other sister, Juanita Flanigan.' Although he requested secrecy from his friends,
Fournier told both Flanigan and her daughter that his friend was holding money for
him.

[93] Fournier died in 2005, survived by Fogarty and Flanigan. Under his
will, Fogarty was appointed the personal representative of his estate. Upon
learning of Fournier’s death, Fogarty and her son met privately with the couple,
and the husband gave Fogarty the money. Fogarty petitioned for a declaratory
judgment to establish that during his lifetime Fournier had created an oral trust for
her benefit. Following a hearing, the court denied her petition and she brought this
appeal.

II. DISCUSSION
A.  The Law

[4] “A trust may be created by [t]ransfer of property to another person as
trustee during the settlor’s lifetime.” 18-B M.R.S. § 401(1) (2005). Title 18-B
M.R.S. § 402(1) (2005) provides, in pertinent part:

A trust is created only if:

A. The settlor has capacity to create a trust;
B. The settlor indicates an intention to create the trust;

C. The trust has a definite beneficiary . . . ;

" Apparently in recognition of Fogarty’s financial need, Fournier gave her a gift of $100,000 in 2002.



D. The trustee has duties to perform; and
E. The same person is not the sole trustee and sole beneficiary.
[95] Although a trust need not be in writing, the creation of an oral trust
must be established by clear and convincing evidence. 18-B M.R.S. § 407 (2005).
“Where an order of the Probate Court is challenged on appeal, [w]e will defer to
the trial court on its findings of fact unless clearly erroneous and will conduct a de
novo review of the court’s application of the legal doctrine to the facts.” Westleigh
v. Conger, 2000 ME 134, 9 7, 755 A.2d 518, 519-20 (quotation marks omitted).
B.  The Evidence Presented at the Hearing
[96] At the hearing, the husband engaged in the following colloquy with
Fogarty’s attorney:

Q: [W]hat instructions did Mr. Fournier give you in regard to this
money?

A: Hold that money until he’s dead. Return the money to [Fogarty],
and that’s what I did.

Q: Did Mr. Fournier tell you who the money was for?

A: He just said [Fogarty]. Nobody else. . . .

Q: Did Mr. Fournier tell you why he wanted the money to go to his
sister [Fogarty]? . . .

A: ... He said [Fogarty] had a big family, that she’s the one that
would need more money, you know? And then he mentioned a
couple of names, you know? He said [Flanigan] was a wealthy
woman, [and h]e didn’t want Curtis [King] to get the money. . . .

Q: At any time did Mr. Fournier tell you that he wanted part of this 4
hundred thousand to go to [Flanigan], or anybody else?

A: The only thing he told me was money had to go to [Fogarty]. . . .



Q: ... Was the only time he talked about the four hundred thousand

the first time he brought it to you[?]

A: Never talked about the four hundred thousand beside that[.]
The wife testified as follows:

I asked [Fournier] what are we supposed to do with this money if

something happens to you[ and h]e says it would go to [Fogarty]. . . .

And after a year or two I asked [Fournier] are you ready to take back

your money, [and] he says, no, leave it where it is[, i]t’s for [Fogarty].

I feel she needs it more. Because I knew he had another sister, and |

asked about the other sister. He said the other sister, she’s well off.

She has plenty of money, and I feel [Fogarty] would need it more.
Flanigan’s daughter testified that Fournier told her about the money, saying: “If
anything should happen to me, I am giving [the husband] some money to hold for
me.” Additionally, Flanigan testified that Fournier told her that the husband was
holding money for her and Fogarty.
C.  The Court’s Factual Findings and Legal Conclusions

[97] The court found that Fournier instructed the couple that, upon his
death, they should “deliver the money to Faustina Fogarty, the personal
representative named in his Will.” The court reasoned that, in telling Flanigan’s

daughter about the money,” Fournier evinced an intent that the money pass through

his estate. The court further reasoned, somewhat inconsistently, that, in giving

*  Although Flanigan testified that Fournier told her the husband was holding money “for the two of

us,” the court does not appear to have credited Flanigan’s testimony. Indeed, the court found that
Flanigan had “recently suffered a stroke and [was] still in the process of recovery” and that her “memory
[was] not good.”
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Fogarty $100,000 in 2002, Fournier decreased her financial need, potentially
obviating the need for a trust for her benefit.

[98] Applying 18-B M.R.S. § 402(1), the court concluded that, despite
Fournier’s instructions to the couple, no trust had been created. The court ordered
that the $400,000 was part of Fournier’s estate.

D.  Analysis

[19] While we discern no error in the court’s finding that Fournier
instructed the couple to deliver the money to Fogarty, we discern clear error in its
finding that Fogarty was to take the money as personal representative. Neither
Fournier’s discussion with Flanigan’s daughter, nor his previous gift to Fogarty
contradicts the overwhelming evidence (provided primarily by the couple) that
Fournier intended Fogarty to take the money in her individual capacity.

[10] Applying 18-B M.R.S. § 402(1) to the foregoing findings, we
conclude that Fournier created an oral trust in which the couple was to hold the
money during his lifetime and turn it over to Fogarty personally after his death.

The entry is:

Judgment vacated and remanded to the Probate

Court for entry of a judgment in favor of Faustina
Fogarty.
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